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Access to Justice, Federalism and Inequality.

Who gets what, and how in the Argentinean provinces?
Catalina Smulovitz

(UTDT-Conicet)


Equality under the law is a powerful and inspiring promise of democracies. Empirical studies have shown, however, that differences in social, political and economic endowments hinder its fulfillment.
 These studies acknowledge that actors’ endowents determine  inequalities in access to justice and protection of rights among social groups but they usually ignore the impact that federal institutional arrangements might have in these inequalities. Preliminary observation of the agencies in charge of implementing specific rights in the Argentinian provinces show that access to justice and implementation of rights varies not only among social groups but also among jurisdictions
. For example, while in some provinces access to legal aid services is wide and requirements undemanding in others difficulties are high and hard to overcome. 
Why and how territorial politics give rise to differences in right protection? What do these differences encompass and how do they come about?  The goal of this project is to analyze the impact of federalism and provincial politics in the levels of access to justice and protection of rights among the provinces. In particular, the project will analyze and compare the way in which legal aid services are provided in Argentinean provinces. The study has a descriptive and a conceptual goal. It will, first, map the characteristics and scope of the legal aid services provided across the territory, their access requirements, the characteristics of their users, the type of claims they address and the type of services they provide. It will then, advance an argument to explain why differences and inequalities among services come about. In particular it will contend that federal institutions and subnational politics shape the unequeal distribution legal services across provinces in so far as they determine the specific contents of the local laws and the different allocations of expenditures to warrant their enforcement
. 

The proposed work is relevant for two reasons: 1) it will map the scope of the inequalities in the provision of free legal services among Argentinean provinces and 2) it will explain the factors that cause these inequalities throughout the territory. 

Unequal Access, Unequeal Protection and Federalism.


To claim and to protect rights at courts, individuals need the assistance of specialized personnell, i.e. lawyers. Even though in some exceptional cases their assistance is not mandatory, results tend to improve if claimants can count with some form of legal assistance
 However, lawyers´ services are expensive and often inaccessible to the less privileged. In the mid-nineteenth century some states began to organize free legal services to ensure equality under the law and equal protection of rights and by the mid-twentieth century, several countries incorporated the provision of free legal services as a state duty
. These services involve, among others, exceptions from court costs, the provision of legal advice or sponsorship by public agencies. Their features are varied and comparative studies show that their nature is associated with the adversarial or inquisitorial character of the legal systems and with the characteristics of the welfare state
 of each society. In Argentina, as in many other countries, free legal services are scarce, tend to concentrate in large cities and address only certain types of legal needs
. Furthermore, preliminary studies also indicate that their quality and extent vary across jurisdictions.


The project contends that in Argentina inequalities in access and the characteristics of the free legal services are related, not only to the social endowments of the actors but also  to the federal institutional structure and the dynamics of the local politics. It is worth remembering that Argentina is a federal country. It has not only a federal executive, legislative and judiciary but also 24 local units that draw their own constitutions, choose their provincial executives and legislatures and have their own judiciaries.
. The rules that govern the competition in each province as well as the procedures that regulate the judicial activity in each province also vary. Thus, each province is entitled to define the specific content of the provincial laws and rights  that will be protected and the amount of local public resources that will be allocated to ensure their enforcement
. One outcome of the legal and budgetary provincial autonomy is high variation in the way provinces warrant and enforce rights. In our specific case study this implies that  legal aid services show wide variations among provinces and that the resources allocated to ensure their operation also varies.

To carry out this project, I will analyze and register, first, the characteristics of the legal aid services provided by provincial agencies. This involves analysis of the different requirement access, of the of claims address and services provided, of the users and of the personnel of the agencies Secondly, and in order to explain the factors that determine differences in the way legal aid services are provided among provinces, the project will analyze access, how the federal structure and local politics affect the provided services in five Argentinian provinces: Chaco, Corrientes, La Pampa, Mendoza and Santa Fe
. Field work will include not only gathering of legal, budgetary and statistical information in the provinces but also in-depth interviews with local officials and members of bar associations’ and surveys about the legal aid agencies. 

Upon completion of this research it will be possible to count with: 1) a map of the different ways in which free legal assistance is provided in Argentinean provinces and 2) with an assessment of the role that the federal structure and local politics have in the emergence of legal inequalities. 
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